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BY  THE  SENATE, 

February  25tli,  1860. 
Bead,  and  200  copies  ordered  to  "be  printed. 


REPORT 


OF  THE 


COMMITTEE  ON  EINA-NCE, 

IN  RESPECT  TO  THE  PETITION  OP 

T.    YATES    WALSH, 

PRAYING  RELIEF  IN  THE  MATTER  OF  CERTAIN 

SUITS  AGAINST  HIM  AS  ONE  OF  THE 

BONDSMEN  OF  N.  HICKMAN. 


A  BILL,  entitled,  An  Act,  for  the  relief  of  T. 
YATES  WALSH,  one  of  the  sureties  on  the 
official  Bonds  of  Nathaniel  Hickman, 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Mary- 
land, That  T.  Yates  Walsh,  one  of  the  sureties  on  the  official 
bonds  of  Nathaniel  Hickman,  as  Register  of  Wills  for  Balti- 
more city,  which  bonds  are  now  in  suit  in  the  Superior  Court 
of  Baltimore  city,  be  and  he  is  hereby  released  from  all  re- 
sponsibility to  the  State  on  account  of  said  bonds  ;  Provided, 
Jiowever,  That  the  said  Nathaniel  Hickman,  and  his  property, 
shall  in  no  manner  be  released  therefrom  ;  And  provided,  fur- 
ther, That  the  said  surety  shall  pay  to  the  Treasurer  of  the 
State  of  Maryland,  on  or  before  the  first  day  of  April,  eigh- 
teen hundred  and  sixty-one,  fifteen  hundred  dollars  ;  Andpro- 
vided,  further,  That  nothing  herein  contained  shall  be  con- 
strued to  release  from  liability  any  other  of  the  securities  on 
the  said  bonds  of  said  Hickman. 

Sec.  2.  And  be  it  enacted,  That  this  act  shall  take  efiect 
from  its  passage. 


REPORT. 


The  Committee  on  Finance,  to  wliom  has  heen  referred  the 
memorial  of  Thomas  Yates  Walsh,  praying  relief  in  the  mat- 
ter of  certain  suits  instituted  against  him  and  others,  by  the 
State  of  Maryland,  beg  leave  to  re^Dort — 

That  the  causes  of  action  in  these  cases  are  two  bonds,  ex- 
ecuted by  ]Sr.  Hickman,  T.  Yates  Walsh,  William  H.  Buck 
and  Herman  A.  Smith,  "  for  the  performance  of  the  office  of 
Eegister  of  Wills  "  of  the  city  of  Baltimore,  by  Hickman. 

These  suits,  by  yirtue  of  an  act  of  Assembly,  operate  as  a 
lien  upon  all  the  property  of  the  defendants,  and  a  long  de- 
layed litigation  will  inflict  irreparable  injury  upon  the  me- 
morialist, who  now  offers  terms  of  settlement  with  the  State 
which  the  Committee  think  should  be  accepted. 

The  proceedings  now  pending  hamper  his  resources,  pre- 
vent payment  of  his  debts,  and  a  successful  result  in  his  be- 
half would  still  leave  him  with  fortune  greatly  impaired. 

The  Committee  beg  leave  to  observe,  that  the  bonds  exe- 
cuted in  these  cases  are  in  the  form  prescribed  by  an  old  act 
of  Assembly,  passed  long  before  the  new  duties  connected  with 
our  financial  system  were  imposed  upon  the  Eegister  of 
Wills. 

The  act  of  Assembly  of  1853,  ch.  409^  required  a  bond  to  be 
given  by  the  Eegister  of  Wills  "  for  the  faithful  performance 
of  all  the  duties  now  or  which  may  hereafter  be  required  of 
him  by  law." 

Your  Committee  suggest  that  the  departure  in  these  bonds 
from  the  language  prescribed  in  the  statute,  may  make  the 
instruments  in  question  nullities.  Upon  this  they  express  no 
decided  opinion.     As  cases,  however,  illustrative  of  the  point, 


they  refer  to  those  found  in  1st  Harris  &  Gill ;  The  Union 
Bank  vs.  Kidgely,  page  324  ;  Milburn  vs.  State,  1  Md.,  page 
1 ;  Wallis  vs.  Kiley's  Representatives,  2  Harris  &  Grill,  page 
305  ;  and  as  further  authority  the  decision  in  38  English 
Law  and  Equity,  page  62,  pronounced  by  the  highest  tribu- 
nal in  England.  There  is  another  grave  point  to  be  sug- 
gested— the  Constitution  of  Maryland  no  where  provides  that 
Registers  of  Wills  shall  give  bond. 

In  the  case  of  Thomas  vs.  Owens,  4  Md.^  page  189,  and 
Dowling  vs.  Smith,  9  Md.,  page  242,  the  Court  of  Appeals 
have  more  than  intimated  that  it  is  not  competent  for  the 
Legislature  to  add  anything  to  the  Constitutional  tenure  of 
office,  unless  the  power  to  add  is  reserved  in  the  instrument 
itself.  There  is  no  such  reservation  in  regard  to  Registers  ; 
so,  even  if  the  condition  of  the  bonds  conformed  to  law,  it 
may  be  doubtful  whether  a  recovery  could  be  had. 

The  moneys  which  Hickman  is  charged  with  embezzling 
arose  from  the  tax  imposed  upon  the  commissions  of  executors 
and  administrators,  and  upon  collateral  inheritance.  These 
taxes  were  created  by  the  act  of  1844,  chapters  184  and  237, 
and  by  some  oversight,  authority  is  no  where  conferred  upon 
the  Register  of  Wills  of  Baltimore  city  to  collect  these  taxes. 
Another  ground  of  defence  may  thus  be  presented— the  lan- 
guage of  the  statute  is  confined  to  the  Registers  of  Wills  of 
the  "  counties  "  and  Howard  District  ;  and  it  is  well  known 
that  claims  against  securities  are  strictissimi  juris. 

Your  Committee  are  constrained  to  believe,  from  the  evi- 
dence before  them,  that  if  the  laws  applicable  to  the  case  had 
been  strictly  executed,  all  the  money  might  have  been 
secured. 

Hickman  was  a  defaulter  both  in  July  and  December,  1857  ; 
he  made  no  return  according  to  law,  either  within  thirty  days 
from  the  first  of  June,  or  within  thirty  days  from  the  first  of 
December  of  that  year.  Under  these  circumstances  he  was 
allowed  to  quit  the  office,  and  to  keep  possession  ot  all  his 
effects  until  June,  1859,  nor  was  responsibility  sought  to  be 
enforced  by  the  State  until  after  the  prompt  and  efficient  ac- 
tion of  Mr.  Walsh  (who  was,  in  June,  1859,  first  informed 
of  the  delinquency,)  had  secured  four  thousand  dollars  of  the 
money. 

It  is  under  these  circumstances  that  the  memorialist  offers 
to  pay  the  sum  of  fifteen  hundred  dollars,  in  full  discharge  of 
all  demands  in  the  premises  ;  and  your  Committee  are  of 
opinion  that  in  the  best  aspect  of  the  case,  the  State  cannot 
recover  more,  even  if  all  the  legal  defences  should  prove  una- 
vailing. 


The  suits  are  based  upon  a  statement  wliicli  Hickman  left 
in  the  office,  and  which  is  dated  November  30,  1857,  a  tran- 
script of  which  has  been  transmitted  to  Annapolis  by  the 
present  Kegister  of  Wills.  Neither  the  original  nor  copy  can 
be  any  evidence  against  the  securities. 

The  official  records  of  the  Orphans'  Court  fix  the  liabilities 
of  these  parties ;  and  regarding  the  records  as  the  test,  the 
amount  offered  will  be  found  as  much  as  is  due. 

H.  H.  GOLDSBOROUGH, 
WASHINGTON  DUVALL, 
COLEMAN  YELLOTT, 
THOS.  FRANKLIN. 


